§838.1012

benefit. However, the Associate Direc-
tor will honor the terms of a new or re-
vised court order that either increases
or decreases the former spouse’s enti-
tlement. These changes will be pro-
spective only.

(3) Benefits payable to a former
spouse from a retiree’s annuity begin
to accrue no earlier than the beginning
of the month after receipt of a quali-
fying court order and the documenta-
tion required by §838.1005, and termi-
nate no later than the last day of the
month before the death of the retiree.

(b)(1) The provisions of this subpart
concerning former spouse annuities
apply only with respect to a former
spouse of an employee, Member, or re-
tiree who retires or dies while em-
ployed in a position covered by CSRS
on or after May 7, 1985, or a former
spouse whose marriage to an employee,
Member, or retiree is terminated on or
after May 7, 1985, regardless of the date
the employee separates from a position
covered by CSRS.

(2) The survivor annuity for a former
spouse commences and terminates in
accordance with the court order. How-
ever, a court order will not be honored
to the extent it would require an annu-
ity to commence before—

(i) The day after the employee, Mem-
ber, or retiree dies; or

(ii) The first day of the second month
beginning after OPM receives the court
order, together with such additional in-
formation required by §838.1005, which-
ever is later. Further, a court order
will not be honored to the extent it re-
quires an annuity to be terminated
contrary to section 8341(h)(3)(B) of title
5, United States Code.

[50 FR 20077, May 13, 1985, as amended at 51
FR 31936, Sept. 8, 1986. Redesignated and
amended at 57 FR 33596-33597, July 29, 1992]

§838.1012 Death of the former spouse.

(a) Unless the qualifying court order
expressly provides otherwise, the
former spouse’s share of employee re-
tirement benefits terminates on the
last day of the month before the death
of the former spouse, and the former
spouse’s share of employee retirement
benefits reverts to the retiree.

(b) Except as otherwise provided in
this subpart, OPM will honor a quali-
fying court order or an amended quali-
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fying court order that directs OPM to
pay, after the death of the former
spouse, the former spouse’s share of the
employee annuity to—

(1) The court;

(2) An officer of the court acting as a
fiduciary;

(3) The estate of the former spouse;
or

(4) One or more of the retiree’s chil-
dren as defined in section 8342(c) or sec-
tion 8424(d) of title 5, United States
Code.

[57 FR 33597, July 29, 1992, as amended at 58
FR 43493, Aug. 17, 1993]

§838.1013 Limitations.

(a) Employee retirement benefits are
subject to apportionment by court
order only while the former employee
or Member is living. Payment of appor-
tioned amounts will be made only to
the former spouse and/or the children
of the former employee or Member.
Payment will not be made to any of
the following:

(1) The heirs or legatees of the former
spouse; or

(2) The creditors of the former em-
ployee or Member, or the former
spouse; or

(3) Other assignees of the former em-
ployee or Member, or the former
spouse.

(b) The amount of payment under
this subpart will not be less than one
dollar and, in the absence of compel-
ling circumstances, will be in whole
dollars.

(c¢) In honoring and complying with a
court order, the Associate Director will
not disrupt the scheduled method of ac-
cruing retirement benefits or the nor-
mal timing for making such payment,
despite the existence of a special sched-
ule of accrual or payment of amounts
due the former spouse.

(d) Payments from employee retire-
ment benefits under this subpart will
be discontinued whenever the retiree’s
annuity payments are suspended or
terminated. If annuity payments to the
retiree are restored, payment to the
former spouse will also resume.

(e) Since the former spouse is enti-
tled to payments from employee retire-
ment benefits only while the former
employee or Member is living, the
former spouse is personally liable for
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any payments from employee retire-
ment benefits received after the death
of the retiree.

§838.1014 Guidelines on interpreting
court orders.

As circumstances require, OPM will
publish in the FEDERAL REGISTER a no-
tice of the guidelines it uses in inter-
preting court orders. Upon publication
of the notice in the FEDERAL REGISTER
of such guidelines, they will become an
appendix to this subpart.

§838.1015 Liability.

OPM is not liable for any payment
made from employee retirement bene-
fits pursuant to a court order if such
payment is made in accordance with
the provisions of this subpart.

§838.1016 Receipt of multiple court or-
ders.

In the event that OPM receives two
or more qualifying court orders—

(@) When there are two or more
former spouses, the court orders will be
honored in the order in which they
were issued to the maximum extent
possible under §§831.641 of this chapter
and 838.1006.

(b) Where there are two or more
court orders relating to the same
former spouse, the one issued last will
be honored.

[50 FR 20077, May 13, 1985. Redesignated and
amended at 57 FR 33596-33598, July 29, 1992; 58
FR 52882, Oct. 13, 1993]

§838.1017 Cost-of-living adjustments.

In cases where the court order appor-
tions a percentage of the employee re-
tirement benefit, the Associate Direc-
tor will initially determine the amount
of proper payment. That amount will
be increased by future cost-of-living in-
creases unless the court directs other-
wise.

§838.1018 Settlements.

The former spouse may request that
an amount be withheld from the retire-
ment benefits that is less than the
amount stipulated in the court order.
This lower amount will be deemed a
complete fulfillment of the obligation
of OPM for the period in which the re-
quest is in effect.
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APPENDIX A TO SUBPART J OF PART
838—GUIDELINES FOR INTERPRETING
STATE COURT ORDERS DIVIDING
CIVIL SERVICE RETIREMENT BENE-
FITS

UNITED STATES OF AMERICA
OFFICE OF PERSONNEL MANAGEMENT
RETIREMENT AND INSURANCE GROUP

GUIDELINES FOR INTERPRETING STATE COURT
ORDERS DIVIDING CIVIL SERVICE RETIRE-
MENT BENEFITS

These guidelines explain the interpretation
that the Office of Personnel Management
(OPM) will place on terms and phrases fre-
quently used in dividing benefits. These
guidelines are intended not only for the use
of OPM, but also for the legal community as
a whole, with the hope that by informing at-
torneys, in advance, about the manner in
which OPM will interpret terms written into
court orders, the resulting orders will be
more carefully drafted, using the proper lan-
guage to accomplish the aims of the court.

A substantial number of State court orders
are drafted under the mistaken belief that
the Employee Retirement Income Security
Act (ERISA) (29 U.S.C. 1001 et seq.) applies to
CSRS benefits. Sections 1003(b)(1) and 1051 of
title 29, United States Code, exempt CSRS
from ERISA, because CSRS is a ‘‘govern-
mental plan’ as defined in section 1001(23) of
title 29, United States Code. Accordingly,
OPM does not honor ERISA Qualifying Do-
mestic Relations Orders (QDRO’s) except to
the extent that the law governing CSRS ex-
pressly authorizes compliance with State
court orders. OPM will honor the orders to
the extent permitted by CSRS. However,
many provisions of ERISA QDRO’s are not
authorized under CSRS. Most significantly, a
court cannot require that payments to the
former spouse begin before the employee ac-
tually retires (i.e., begins to receive benefits)
and, unless the order expressly provides that
the former spouse is entitled to a survivor
annuity, the payments to the former spouse
cannot continue after the employee dies.

I. COMPUTATIONS GENERALLY

A. Adjustments affecting court-awarded bene-
fits. 1. Orders that award adjustments to a
former spouse stated in terms such as ‘‘cost-
of-living adjustments’” or ‘““COLASs’ occur-
ring after the date of the decree but before
the date of retirement will be interpreted to
award increases equal to the adjustments de-
scribed in or effected under section 8340 of
title 5, United States Code.

2. Orders that award adjustments to a
former spouse stated in terms such as ‘‘sal-
ary adjustments’ or ‘“‘pay adjustments’ oc-
curring after the date of the decree will be
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